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OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
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CLEARINGHOUSE RULE 99-054

AN ORDER to repeal Tax 11.94 (2) (d); to renumber Tax 11.05 (3) (m) to (u) and 11.87 (1) (e) and
(f); to amend Tax 11.05 (2) (a), (d), (f) and (i), (3) (d) and (L) and (4) (a) and (b) 2., 11.87 (1) (b),
(2) (c) and (3) (a) and 11.94 (1) (d) and (2) (a) and (c); to repeal and recreate Tax 11.87 3) (c); and
to create Tax 11.05 (3) (m), (w) and (x) and (4) (b) 3., relating to governmental units; meals, food,
food products and beverages; and Wisconsin sales and taxable transportation charges.
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LEGISLATIY E Cg QUNCIL RULES CLEARINGHO!}&E REPORT

This ruie has been reviewed by the Rules Cleannghouse Based on that review, comments are
reported as noted below: ~

1. STATUTORY AUTHORITY [s. 227. 15 (2) (a)]

Comment Attached YES E:l NO 'ZI

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (©)}

) Comment Attached  YES ~ NO [:

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES L [ ~ NO |~

4. ADEQUACY OF REFERENCES TO RELATED STATUTES RULES 'AND FORMS
‘ [s 227 15 (2) (e)] ,

CommentAttached - YES [___: = a0 " &NO et

5: CLARITY GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]

Comment Attached YES | NO [-]

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO RELATED FEDERAL
REGULATIONS [S 227.15 (2) (&)]

Comment Attached YES E | NO

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENI‘S [s.227.15 (2) (h)]

Comment Attached YES [: NO




PROPOSED ORDER OF THE DEPARTMENT OF REVENUE
REPEALING, RENUMBERING, AMENDING, REPEALING
AND RECREATING AND CREATING RULES

The Wisconsin Department of Revenue proposes an order to: repeal Tax 11 -94(2)(d);
renumber Tax 11.05(3)(m) to (u) and Tax 11.87(1)(e) and (f); amend Tax 11. 05(2)(a), (d), ()
and (i), (3)(d) and (L) and (4)(a) and (b)2., Tax 11.87(1)(b), (2)(c) and (3)(a) and Tax
11.94(1)(d) and (2)(a) and (c); repeal and recreate Tax 11.87(3)(c); and create Tax
11.05(3)(m), (w) and (x) and (4)(b)3., relating to governmental units; meals, food, food products
and beverages; and Wisconsin sales and taxable transportation charges.

Analysis by the Department of Revenue
Statutory authority: s. 227.11(2)(a), Stats.

Statutes interpreted: ss. 77. 51(4)(a)3 (14r) and (15)(a)3., 77 52(2)(a) and 77 54(9a),
(20)(c) and (20m), Stats.

SECTION 1. Tax 11.05(2)(a) and the example following, sub. (2)(d) and sub. (3)(d) are
revised, to provide addlticnal mformatnon regardmg the facmtzes to which admiss:ons are
taxable. ;

A note is added at the end of Tax 1 O5(2)(b) to reference Tax 1. 51 fora hst of taxable
-food products

Tax 11.05(2)(d) is further revised, to update styte per Legtsiailve Council Rules |
C eannghouse (Ctearmghouse) standards : :

Tax 11 05(2)(1‘) is revnsed to reﬂect the renumbenng of sub. (3)(p) as expiamed in
sec’uon 2 ‘

Tax 11 05(2)(1) is reVISed to clanfy that the paragraph apphes to the rentai of lodgmg
facﬂmes that are avallable to the pubhc : ;

Tax 11 05(3)(L) is rev:sed to reﬂect the change to s. 77. 54(20)(0)5 Stats by 1997 Wis.
Acts 27 and 41, regarding sales of food, food products and beverages by institutions of higher
education. ; ;

SECTIONS 2 AND 3. Tax 11.05(3)(m) to (u) are renumbered Tax 11.05(3)(n) to (v) and
new Tax 11.05(3)(m) is created, to reflect the change to s. 77.54(20)(c)5., Stats., by 1997 Wis.
Acts 27 and 41, regarding sales of food, food products and beverages by institutions of higher
education.

Tax 11. 05(3)(w) and (x) are created to hst addxtxonai xtems whach are not taxable.

SECT!ON 4, Tax 11. 05(4)(a) is rewsed to reflect the exempteon for purchases of joint
local water authorities, as a result of the creation of s. 77.54(9a)(em), Stats., by 1997 Wis.
Act 184,

Tax 11.05(4)(b)2. and the note following are revised, to reflect the creation of a new
multipurpose exemption certificate, Form S-211, which replaces various other exemption



cemﬁoates

SECT!ON 5. Tax 1‘5 05(4)(b)3 is created to reﬂect that a Wisconsin governmental unit
may provide its certificate of exempt status number to a retailer to document that its purchases.
are exempt

| SECT!ON 6 Tax 11. 87(1)(b) is revnsed to mc!ude a reference tos. 77. 54(20m) Stats.,
‘as created by ‘!997 Wxs Act 237. ; : , :

SECT ON 7. Tax 11. 87(1)(e) and (f) are renumbered Tax 11 87(1)(1‘) and (e) to
alphabenze definitions per Cieannghouse standards. ,

A note is added at the end of Tax 11. 87(1)(h) to reference Tax 11.51 for lists of taxable
and exempt items. b

SECTION 8. Tax 11.87(2)(c) and the exampie are revised and a note is added, to clarify
. the taxablhty of meals

Tax 11. 87(3)(3) is rewsed to c!anfy the exemptlon for food and beverages sold-by health
care fac:!mes

SECT!ON 9 Tax 11. 87(3)(c) iS revxsed to ref ect the change to s 77. 54(20)(c)5 Stats.,
by 1997 Wis. Acts 27 and 41, regarding sales of food, food products and beverages by
mstxtutrons of hlgher education.

SEC’HONS 10 AND 11. Tax 11 94(1)(d) and (2)(a) are revased to update style per -
Clearmghouse standards

Tax 11 94(2)(0) is rewsed to eﬂect two Cm:u:t Court decaslons Rhmelander Paper
Company, Inc. vs. Wisconsin Department of Revenue (97CV 1051, December 18, 1997) and
- Trierweiler Construction and Supply Co., Inc. vs. Wisconsin Department of Revenue (97CV
1444, December 12, 1997). The Circuit Court held that sales price does not include
transportat:on costs separateiy incurred by the buyer from a carrier mdependent of the retailer.

Consequen’dy, Tax 11 94(2)(d) and the examp%e foﬂowmg are repealed because the
answer may vary, dependmg on the facts. Taxability must be determmed ona case-by-case
bas*s ‘ : : ,

- SECTION 1. Tax 11 05(2)(3) (d), (f) and (i) and (3)(d) and (L) are amended to read:

Tax #1- 05(2)(3) Admissxons to me#eaeeeal facmties if the actsvxtv bemq conducted at the

facmty is amusement, ath!etsc entertamment or recreational in nature.

Note to Rewsor Repiace the exampte at the end of sub. (2)(a) thh the following:



Example: Green fees, campground fees, swimming fees, ice skating fees and park ,
shelter house fees are taxable if the activity being conducted at the facility is amusement, {5/ /< 7 4
athletic, entertainment or recreational in nature. - '

Note to Revisor: Add the following note at the end of Tax 11.05(2)(b): -

Note: See s. Tax 11.51 for a list of food products subject to tax.

(d) Charges for access to or use of athletic facilities; such as baseball and softball

diamonds, stadiums and gymnasiums, including entry fees and any charges for lights. heat,

janitor fees and equipment, when used for activities which are amusement, athletic,

entertainment or recreational in nature.

(f)  Sales of maps, plat books, photocopies or other printed material, except as
- provided in sub. (3)p)a).

(i)  Rental of lodging facilities, available to the public, to any person residing for a

continuous period pf less than one month, except that the tax does not apply to the receipts
from accommodations furnished by any hoSpita!s, sanatoriums, nursing homes, colleges or
universities operated by governmental units.

- (3)(d) Rental of buildings or space, such as offices, warehouses and meeting rooms, not

 used for activities which are amusement, athletic, entertainment or recreational in nature.
Ly Mealsf,ffdod, food products or beverages, except soda water beveragés, fefmented
malt beverages and intoxicating liquor, sold by hospitals, sanatoriums, nursing homes,
retirement homes, community-based residential facilities as defined in's. 50.01(1g), S;tats., and

day care centers under ch. 48',VStatvs., ‘on their premises to patients, employes, residents or

“mobile meals on wheels.”

SECTION 2. Tax 11.05(3)(m) to (u) are renumbered Tax 11.05(3)(n) to (v).



- SECTION 3. Tax 11.05(3)(m), (w) and (x) are created fp read:

. Tax1 1 .bé(?;)(tﬁ) ’Méals,, food, fobd fp:roducts or bevéféges, excébt isocla water béverages,
fermented malt beverages and intoxicating liquor, furnished in accordance wivth any contract or
agreement by a public or private institution pf higher education, or paid for tovawpubﬁc or privéte

.institutich of higher education through the use of an account of the institution and furnished by

. the institution, if either of the following conditions is met:

1. The meals, food, food products or beverages are fqmishéd to an uﬁdergraduate
student, a graduate student or a student enrolled in a professional sc‘;hool.if;t'he.student is
~enrolled for credit at that institution, provided the items are consumed by that student.

2. The meals, food, food pro_duéts or beverages are furnished to a,’national fqotbaﬂ
; *Ieagué;ieamp b
- (w) Parking tickets.

(x) Charges for lessons.

SECT!ON 4. Tax 11.05(4)(a) and (b)2. are amended to read: :
wo-Tax 1.1;.;05(4)(&1)4 ‘Section 77.54(9a), Stats., exempts sales to and the stdrage, uée or other
r Consumptlon of tangible personal property and services by Wisconsin or by any égency thereof

- of Wisconsin, or any Wisconsin county, city, vit‘lage,ktoWn,.schéo,l’,district, county«city 4hosp§tai |

- established under s. 66.47, Stats., sewérage commiss’ion organized under s. 281.43(4), Stats.,
métropolitan sewerage district organized under ss. 66<20, to 66.26 or 66.88 to 66.918, Stats.,

local exposition district under subch. Il of ch. 229, Stats., joint local water authority created

under s. 66.0735, Stats., university of Wisconsin hospitals and clinics authority or any other unit

of government, or any agency or instrumentality of one or more units of government within
Wisconsin. However, the exemption does not apply to governmental units of other states or

hospital service insurance corp,ofations under s. 613.80, Stats.



(b)2. AR A Wiscohsin sales and use tax exemption certificate, form $-267-er5-208
s-211.
‘Note to Revisor: Replace the note at the end of sub. (4)(b)2. with the following:
Note: Form S-211is avanabie from any department of revenue office.
SECTION 5. Tax 11. 05(4)(b)3 is created to read
Tax 11 05(4)(b)3 Its certiﬁcate of exempt status nuﬁwber that the retanler should record
on the invoice or other document d keeps as part of lts records

Note to Revusor !n the second note at the end of Tax 11 05 remove the word ‘and”
before part (t) and add the following at the end of the note:

;and (u) .The exemp’txon for certain meals, food, food products and beverages furnished
by ms’utut:ons of higher education was revised to apply only if the items are furnished to an
undergraduate student, a graduate student or a student enrolled in a professional school if the
student is enrolled for credit at that institution and if the items are consumed by that student, or
the items are furnished to a national football league team, effective for contracts or agreements
entered into on or after October 14, 1997, pursuant to 1997 Wis. Act 27, and further revised to
include certain meals, food, food products or beverages paid for to an institution of higher
education through the use of an account of the institution, if the items are furnished by the

institution, effective December 31, 1997, pursuant to 1997 Wis. Act 41.

SECTION 6. Tax 11.87(1)(b) is amended to read:
o Tax11.87(1)(b) k“Exempt food” means fdod,,food products and beverages not subject to
theaeales and use ‘ta}(‘; as provided ihs.ﬁ 77.54(20) and (20m), Stats. -
- SECTION 7. Tax 11.87(1)(e) and (f) are renumbered Tax 11.87(1)(f) and (e).
Note to Revisor: Add the following note at the end of Tax 11.87(1)(h):

Note: See s. Tax 11.51 to determine which items are exempt food and which items are
taxable food.

SECTION 8. Tax 11.87(2)(c) and (3)(a) are amended to read

Tax 11. 87(2)(c)(t;tle) Eeedeempenenteeﬁmeaﬁs Meals Food atems whuch compnse oF

a%é—eemeeneats—eﬁ a meal shan be taxable food when soid e%—%ekeeui-oer——iege—ea&s—aed




~ consumption either on or off the seller’s premises.

Note to Revisor: 15 Replace the example at the end of sub. (2)(c) with the fouowing:_‘

' Example: A basket of chicken with cole slaw and french fries sold “to go” is a taxable
meal. ~

2) Add the followmg note aﬁer the example at the end of sub (2}(c)
Note See s. Tax 11. 51 for a deﬁmt;on of meai

(3)(a) Meals food food products or beverages excebt soda water beveraqes

fermented mal’: beveraqes and mtoxzcatmq hquor SO d en—thee—prem;ses by hospxtai

sanatonums nursing homes retirement homes commumty-based residential facmtles as

: 'deﬁned ins. 50 01( ‘iQ) Stats or day -care centers reglstered under ch. 48, Stais . and served

on their premises.. However n‘ an aff hated orgamzatton selis the ﬁems the exemp’uon does not

: apply

Note to Féewsor Do not change the example at the end of sub. (3)(3)

SECT!ON 9. ~Tax 11.87(3)(0) is repealed and recreated to read. |

Tax 11.87(3)(c) Institutions of higher education. Meals, food, food products or
be&rerages,’: except.sodawater b‘e[verages, fermented malt‘beverages and intoxicating l}iquor,V
furnished*iu accordarice with any;c:bntract‘or agreement by a’,kpubiic or private inétituﬁbn of
higher education, or paid for to a public or private institution of higher education threugh the use

of an account of the institution and furnished by the institution, if either of the following

-conditions is met:

1. The meals, food food products or beverages are furnished to an undergraduate
student a graduate student ora student enroﬂed ina professnonal schooi if the student is
enroued for credxt at that mstatutxon prov:ded the xtems are consumed by that student

2. The meals food food products or beverages are furmshed to a na‘uonal footbaﬂ

league team.



Note to Revisor: "i)‘Repiace the first note at the end of Tax 11.87 with the 'fol-iowing:

Note: Section Tax 11.87 interprets ss. 77.51(4)(c)2., (14)(b) and (f) and (15)(c)1. and
77.54(20) and (20m), Stats.

2) In the second note at the end of Tax 11.87, remove the word “on” in parts (a) and (c),
remove the word “and” before part (c), and add the following at the end of the note:

- (d) The exemption for certain meals, food, food products and beverages furnished by
ms’ututions of higher education was revised to apply only if the items are furnished to an
undergraduate student, a graduate student or a student enrolled in a professional school if the
student is enrolled for credit at that institution and if the items are consumed by that student, or
the items are furnished to a national football league team, effective for contracts or agreements
entered-into on or after October 14, 1997, pursuant to 1997 Wis. Act 27, and further revised to
include certain meals, food, food products or beverages paid for to an institution of higher
- education through the use of an account of the institution, if the items are furnished by the
institution, effective December 31, 1997, pursuant to 1997 Wis. Act 41; and (e) Sales of certain
food combinations became exempt effective August 1, 1997, pursuant to 1997 Wis. Act 237.

SECTION 10. Tax 11 '94(1)“(d) and (2)(a) and (c) are amended to read:

Tax 11.94(1)(d) Gifts purchased in Wxsconssn by re51dents or nonres:dents and sh;pped
out~of~state by the seiler at the dn'ection of the purchaser shal#aet—be are not not subjec’c to the
sales or use tax if the purchaser does not take physical possessxon of the gift at the time of the
sale. However, if the purchaser takes possession of the gift at the time of the sale, the sale is
taxabie,’

(2)(a) When a seller charges a purchaser for the delivery of taxable tangible personal
property, the seller's total charge, including any transportatibn charge, shall be subject to the
sales or use tax. It is immaterial whether delivery is made by the seller's vehicle, a common or
contract carrier; or the United States postal service.

Note to Revisor: Do not change the example at the end of sub. (2)(a).

(c) A Wisconsin purchéser who purchases taxable goods without tax for use in
Wisconsin is subject to the use tax or sales tax pursuant to s. Tax 11.14(2)(c) based on the

sales price” of the goods to the purchaser. The “sales price” shall include transportation

charges paid by the Wisconsin purchaser to the seller for shipment of the goods to the



'vpurchaser The “sales price” does not include transportation charges ga'd by the Wisconsin )

purchaser to a carrier mdependent of the seller when the purchaser arranges for the

transgortatlon
SECTION 11 Tax 11.94(2)(d) is repeaied
" Note to Rewsor Repiace the first note at the end of Tax 11.94 with the following:

 Note: Sect;on Tax 11. 94 mterprets ss. 71 51(4)(3)3 (14)(mtro ) and (d) (14r) and
'(1 5)(a) and 77 52(1) Stats

The rules contamed in thls order shall take effect on the first day of the month following
'fpubincatxon in the Wisconsin administrative reg;ster as prov;ded ins. 227. 22(2)(mtro ), Stats.

- Initial Regulatory Fleth!hty Analysis

This proposed rule order does not have a significant economic impact on a substantial
number of small businesses.

DEPARTMENT OF REVENUE

Mr[)éted: % - \g ﬁ 9 - By: = 21}&7 S

Cate-Zeuske
Secretary of Revenug/

irules/1105 Proposed Order



